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l. INTRODUCTION AND SUMMARY OF ARGUMENT

When the Commission authorized the filing of the Complaint in this case, a
federa jury in Virginiahad just returned a fraud verdict against Rambus Inc. (ARambus)
based on the theory that Rambus should have disclosed certain patent applications, or
intentions to file or amend patent applications, to JEDEC. A necessary prerequisite to the
jury=s finding of fraud was that Rambus had a duty to disclose patent applications or
intentions to file or amend patent applications to JEDEC. Rambus Inc. v. Infineon Techs
AG, 318 F.3d 1081, 1096 (Fed. Cir. 2003) (hereinafter Alnfineonf). Thus, the
Commission and Complaint Counsel might have presumed, based on the jury:s verdict,
that such aduty did in fact exist under JEDEC:s rules, practices and procedures. During
the course of this proceeding, however, it has become apparent that no such duty existed.
Neither the written rules and policies of JEDEC, nor its procedures or regular practices,
were consistent with afinding that there existed a duty to disclose patent applications or
intentions to file or amend patent applications. Indeed, there is compelling evidence that
no such duty existed at any time during Rambuss membership in JEDEC.

In January 2003, the Federal Circuit, after reviewing the record that had
been before the Infineon jury, reversed the jury=s verdict, concluding as follows:

Aln this case there is a staggering lack of defining detailsin the

EIA/JEDEC patent policy. When direct competitors participate in

an open standards committee, their work necessitates a written

patent policy with clear guidance on the committeess intellectual

property position. A policy that does not define clearly what,

[946564.1] 1



when, how, and to whom the members must disclose does not

provide afirm basis for the disclosure duty necessary for afraud

verdict. Without a clear policy, members form vaguely defined

expectations as to what they believe the policy requires B whether

the policy in fact so requires or not. JEDEC could have drafted

a patent policy with a broader disclosure duty. It could have

drafted a policy broad enough to capture a member=s failed

attempts to mine a disclosed specification for broader undisclosed

claims. It could have. It smply did not.{

Infineon, 318 F.3d at 1102 (footnote omitted).

Complaint Counsel have argued, and certainly will argue again, that the
record evidence in this case is different than the record evidence in Infineon, so that a
different result may be reached here. Complaint Counsel also may argue that the legal
standard under which the evidence is to be judged is different here from the standard
applicablein the Virginiatrial.

Although Complaint Counsel would be correct in contending that there was
additional evidence offered in this case regarding JEDEC:s supposed patent policy, what
that additional evidence shows, even more clearly than the record evidence in the Infineon
case, isthat JEDEC did not require and its members did not expect disclosure of patent
applications or of intentionsto file or amend patent applications. The evidencein this
case further makes plain that no two members of JEDEC B at least no two members who

testified in thistrial B had the same understanding of JEDEC:s patent policies or the

disclosure expectations of JEDEC-s members.
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However framed, Complaint Counsel=s theory of this case depends upon
Rambus having had a duty to disclose patent applications to JEDEC. In the absence of
such aduty B and the record evidence establishes beyond any question that there was no
such duty B Complaint Counsel=s claims must fail. Further, because so many aspects of
JEDEC:s patent policies are vague, uncertain and not clearly stated, and because so many
are interpreted and understood differently by different JEDEC members, JEDEC:s patent
policy lacks the certainty and clarity that are required in order for a breach of such a
policy to provide the predicate for an antitrust claim.

There are numerous other reasons why this Court should find that
Complaint Counsel have not met their burden of proof. Assummarized below and as set
forth in much greater detail in Rambuss Proposed Findings of Fact and Conclusions of
Law (hereinafter, ARambuss Proposed Findingsi or ARPH(), JEDEC and its members
were well aware of the extent of the inventions made by Drs. Farmwald and Horowitz and
of the fact that Rambus would be seeking the broadest possible patent protection for those
inventions. JEDEC and its members knew or should have known that Rambus would
seek to obtain patent coverage over the four features at issue in this case, since it was well
known that Rambus considered the use of these featuresin a DRAM to be part of the
novel contributions made by Drs. Farmwald and Horowitz to the DRAM art. Put simply,

JEDEC and its members were not Alulled.@
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The evidence also establishes that, regardless which of Complaint Counsel=s
many JEDEC disclosure theories are considered, Rambus did not at any pertinent time
possess patents or patent applications that it would have been required to disclose. In
other words, Rambus in fact complied with even the most tortured construction of
JEDEC:s disclosure policy.

In sum, the record evidence establishes that JEDEC had no policy regarding
the disclosure of patents and/or patent applications with which Rambus did not comply.

It further establishes that Rambus acted in a manner fully consistent with the expectations
of JEDEC and its members and fully consistent with any duty of good faith to which it
might be held. The evidence also proves that JEDEC and its members were well aware
that Rambus was seeking the broadest possible patent protection for its inventions and
that it would be seeking protection for the four features at issue here, as well as for many
other aspects of itsinventions.

One might ask, then, if in fact JEDEC and its members were aware of the
possibility that Rambus would obtain patent claims that would cover, among other
inventions, the four features at issue here, why did JEDEC, at the behest of some of its
members with the greatest knowledge and the most at stake, include these featuresin
JEDEC:s standards? The evidence provides two answers to this question. Thefirst is that
JEDEC members believed that any Rambus patents that issued would be invalid or very

narrow because of prior art, e.g., that the Patent Office and/or the courts would recognize
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that Drs. Farmwald and Horowitz had not invented revolutionary technology or new ways
to use established technologies and that Rambus:s technology was nothing more than a
Acollection of prior art,i as one longtime JEDEC representative put it in 1993. RPF 517,
(Meyer, 12/14/00 Infineon Depo Tr., 300 (CX 1454)).

The other answer to this question is that there was no other way to achieve
the level of performance that was needed in order to solve the memory bottleneck
problem. Manufacturers of DRAM, architects of computer systems and numerous users

of DRAMSs had no choice but to walk down the path blazed by Drs. Farmwald and

! In this brief, Rambus attempts to place its Proposed Findings in context and to provide
useful argument and discussion in support of those Findings. Rather than repeating at length the
evidence and record citations set forth in the Findings, Rambus often will ssmply cite to the
pertinent paragraphs of its Proposed Findings. To further aid the Court in connecting the
arguments in this brief with Rambuss Proposed Findings, Rambus will provide, at the beginning
of most sections of this brief, areference to the corresponding sections or paragraphsin its
Proposed Findings.
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Horowitz and use an ever-increasing number of the inventions they made. The four
features at issue here were utilized by the DRAM industry because they had to be;
without them DRAM s could not keep up with the ever-increasing speed and data
demands of microprocessors.

Complaint Counsel also have failed to prove two other elements of their
claims. First, Complaint Counsel undertook to prove that Rambus engaged in
Aexclusionary conduct,d which is defined by the case law (and the Federal Trade
Commission) as conduct that makes no economic sense but for the elimination of
competition and, therefore, has no legitimate business justification. However, itis
uncontested that there are legitimate business reasons for technol ogy-based companies
like Rambus to maintain the confidentiality of information regarding their patent
applications and pending patent clams. Rambuss alleged refusal to disclose information
about itsintellectual property aspirations thus had a legitimate business purpose and
cannot be the basis for a monopolization claim.

Second, Complaint Counsel are required to show economic injury or
anticompetitive effects in order to prevail on their claims. Y et, the evidence in this case
establishes there were no anticompetitive effects and in the future there will be no
anticompetitive effects as the result of any conduct by Rambus. In all pertinent respects,
the Abut for@ world postulated by Complaint Counsel is the same as the world in which we
livetoday. For instance, Complaint Counsel undertook to prove, and were required to
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prove, that JEDEC had available to it acceptable noninfringing alternative technologies at
the time that Rambus supposedly should have disclosed its patent interests. However,
Complaint Counsel made no effort to prove that the supposed Aalternativesi did not
themselves infringe Rambuss patents (or the patents of others). Complaint Counsel also
failed to prove that any of the supposed aternatives were superior to Rambuss inventions
in terms of performance and/or cost (even accounting for Rambussroyalties). It asois
clear that there has been and will be no economic injury because the royalties that
Rambus is charging today for the use of its patented inventions are the same royalties that
it would have charged in Complaint Counsel=s hypothetical Abut for@ world. Moreover,
the royalty rates Rambus charges are consistent with the JEDEC Areasonable and non-
discriminatory( standard.

For all of these reasons, as discussed further below and as set forth in detail
in Rambuss Proposed Findings, this Court should find that Complaint Counsel have not
met their burden of proof and should, accordingly, dismiss the Complaint.

. COMPLAINT COUNSEL:S CASE AND THEIR BURDEN OF PROOF

Complaint Counsel alege that Rambuss conduct at JEDEC violated
Section 5 of the FTC Act. 15 U.S.C. " 45(a)(1). The Act encompasses Apractices that
violate the Sherman Act and the other antitrust laws.¢ FTC v. Indiana Federation of
Dentists, 476 U.S. 447, 454 (1986). Thefirst two of Complaint Counsel=s three claims
Aare based on principles emanating from Section 2 of the Sherman Act B i.e,, the
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monopolization and attempted monopolization claims.f Complaint Counsel=s
Memorandum in Opposition to Respondent Rambus Inc.zs Motion for Summary Decision,
filed Mar. 25, 2003 (Summary Decision Opp.), p. 33. Complaint Counsel=sfina claim
alleges that Rambus has engaged in Aunfair methods of competition,d which Complaint
Counsel Aadvances. . . as one entailing proof falling somewhere in between that which
would be required to establish, on the one hand monopolization, or on the other,
attempted monopolization, under Section 2 of the Sherman Act.0 1d. at 35. By this,
Complaint Counsel mean that the Aunfair methods of competition claim requires proof of
anticompetitive effects Amore than the threatened effect that might suffice for attempted
monopolization.f 1d. at 36. Accordingly, to prevail in this case, Complaint Counsel must
prove al of the elements of a monopolization claim or an attempted monopolization
claim.
A. The Elements Of Complaint Counsel=s Claims

To prove monopolization, a plaintiff Amust show that 1) the defendant
possessed monopoly power in the relevant market and 2) the defendant willfully acquired
or maintained this monopoly power by anticompetitive conduct as opposed to gaining that
power as aresult >of a superior product, business acumen, or historical accident.=(
Concord Boat Corp. v. Brunswick Corp., 207 F.3d 1039, 1060 (8th Cir. 2000) (quoting
United Satesv. Grinnell Corp., 384 U.S. 563, 570-71 (1966)). For an attempted
monopolization claim, a plaintiff must prove A(1) that the defendant has engaged in
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predatory or anticompetitive conduct with (2) a specific intent to monopolize and (3) a
dangerous probability of achieving monopoly power.i Spectrum Soorts v. McQuillan,
506 U.S. 447, 456 (1993).

Under either theory, Complaint Counsel must, at a minimum, prove that
Rambus (a) engaged in anticompetitive conduct and (b) that this conduct, as opposed to
the superiority of its patented technology, led to the acquisition of or dangerous
probability of gaining monopoly power, i.e., the ability to raise prices by restricting
output. See, e.g., PepsiCo, Inc. v. Coca-Cola Co., 315 F.3d 101, 107 (2d Cir. 2002)
(Amarket power is defined as>the ability to raise price by restricting output=g). This means
that Complaint Counsel must prove that Rambus engaged in anticompetitive conduct that
caused or threatens to cause anticompetitive harm. See, e.g., Dickson v. Microsoft Corp.,
309 F.3d 193, 211 (4th Cir. 2002) (AThe offense of monopolization requires a showing of
»anticompetitive effect.-f); United States v. Microsoft Corp., 253 F.3d 34, 58 (D.C. Cir.
2001) (Ato be condemned as exclusionary, a monopolist=s act must have an
»anticompetitive effect- . . . . the plaintiff, on whom the burden of proof of course rests
must demonstrate that the monopolist-s conduct indeed has the requisite anticompetitive
effectl (internal citations omitted)); Taylor Publ-g Co. v. Jostens, Inc., 216 F.3d 465, 474
(5th Cir. 2000) (in attempted monopolization case, court looks at threatened effects Ain
light of the state of the market(@). In other words, Complaint Counsel must prove not only
that Rambuss conduct was Aanticompetitivel (aterm with a particular meaning defined
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below), but that the conduct caused or threatens to cause some increase in price,
restriction in output, or diminishment of quality in some relevant market. See, e.g., Big
Bear Lodging Assn v. Show Summit, Inc., 182 F.3d 1096, 1104 (9th Cir. 1999)
(AMonopolization claims can only be evaluated with reference to properly defined
geographic and product markets.f); Concord v. Boston Edison Co., 915 F.2d 17, 22 (1st
Cir. 1990) (monopolization only occurs where conduct Aobstruct[ed] the achievement of
competition:s basic goals B lower prices, better products, and more efficient production

methods)).

B. Complaint Counsel-s Burden Of Proof

The courts have long recognized an inherent tension between the patent and
antitrust laws. Pursuant to Article 1 of the Constitution, a patent confers alegal
monopoly for alimited period of time. Inreturn for a patent, the patentee must fully
disclose the patented invention or process, and after the expiration of the statutory period,
the patentee loses all exclusive rights to the invention. See generally Kewanee Oil Co. v.
Bicron Corp., 416 U.S. 470, 480-81 (1974). Asthe Federal Circuit has explained, this
system Aserves avery positive function in our system of competition, i.e., >the
encouragement of investment based risk,={ which in turn Aencourages innovation and its
fruits: new jobs and new industries, new consumer goods and trade benefits.§ Loctite
Corp. v. Ultraseal, Ltd., 781 F.2d 861, 876-77 (Fed. Cir. 1985) (citation omitted).
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Precisely because a patent constitutes a monopoly (albeit alawful one), a
patentee who attempts to enforce a patent is often faced with threats of antitrust liability.
Most commonly, the defendant accuses the patentee of obtaining market power
improperly by withholding material information from the patent office in the course of
obtaining the patent. Such claims are called AWalker Processi claims, after the Supreme
Court=s decision in Walker Process Equipment, Inc. v. Food Machinery & Chemical
Corp., 382 U.S. 172 (1965), which allowed the fraudulent procurement of a patent to
form the basis for an antitrust claim under certain circumstances.

The courts have consistently required parties asserting Walker Process
claims to prove the elements of fraud with Aclear and convincing@ evidence. See, e.g.,
Loctite Corp., 781 F.2d at 876-7. They have done so not simply because many, if not
most, states require clear and convincing evidence of common law fraud. See generally 9
WIGMORE, EVIDENCE (Chadbourn rev. 1981), & 2498 at p. 424. The courts have required
the heightened burden of proof for substantial public policy reasons, in recognition of the
statutory basis of a patent=s monopoly status and to Aprevent frustration of patent law by
the long reach of antitrust law.f Handgards, Inc. v. Ethicon, Inc., 601 F.2d 986, 996 (9th
Cir. 1979) (discussing Walker Process and holding that the Aclear and convincingl
standard that had been applied in such cases would also apply to antitrust claims based
upon the bad faith enforcement of a patent); see also Zenith Elecs. Corp. v. Exzec, Inc.,
182 F.3d 1340, 1352 (Fed. Cir. 1999) (observing that a Asuitable accommodation(
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between the patent and antitrust laws Ahas been achieved by erecting certain barriersto
antitrust suits against a patentee attempting to enforce its patent().

As Complaint Counsel will be quick to point out, thisis not a private
antitrust suit brought in federal court, and the Administrative Procedure Act has been held
to require that an administrative agency need satisfy only a preponderance of the evidence
burden in most agency proceedings. See Steadman v. SEC, 450 U.S. 91, 95 (1981). The
Federal Trade Commission, however, has acknowledged the tension between the interests
served by the patent and antitrust laws and has expressly adopted the Aclear and
convincingl standard of proof in Section 5 cases based on the allegedly fraudulent
procurement of a patent. As early asthe 1960:s, in the American Cyanamid cases, the
Commission observed that Afw]here fraud in the procurement of a patent has been alleged
in infringement suits and cancellation proceedings, the courts have stated that it must be
established by clear and convincing evidence that the false or misleading statement was
made (or information was withheld) deliberately and with intent to decelve. Also, of
course, the information that is misrepresented or withheld must be material.i Inthe
Matter of American Cyanamid Co., 63 F.T.C. 1747, 1963 FTC Lexis 77 at *224-5. Upon
remand from the Sixth Circuit, the Commission again employed the Aclear and
convincingl standard in finding that American Cyanamid and Pfizer had committed fraud
upon the patent office. See In the Matter of American Cyanamid Co., 72 F.T.C. 623,
1967 FTC Lexis 43 at *138-* 145.

[946564.1] 12



More recently, in In the Matter of VISX, Inc., Docket No. 9286, the
Commission alleged that VISX, Inc. had fraudulently procured a patent covering certain
surgical procedures. The Commission alleged, as an alternative, that VISX had engaged
in Ainequitable conduct@ before the Patent Office that justified an order barring further
enforcement of the patent. In alengthy Initial Decision, Judge Levin held that:

(1) anantitrust claim based upon the alegedly
fraudulent procurement of a patent requires, in part, that the
Commission present A[c]lear and convincing evidence of an
intent to deceive the examiner and reliance must be adducedg;
and

(2) to establish inequitable conduct, Aclear and
convincing evidence must demonstrate both the materiality of
the reference. . . and a deceptive intent in withholding the
reference. . . .0

Initial Decision, In the Matter of VISX, Inc., Dkt. No. 9286 (filed May 27, 1999)

(available at www.ftc.gov/os/ad]pro/d9286/index.htm) (AVISX Initial Decisionf), pp. 111,

139. Complaint Counsel conceded the correctness of this approach, noting in their Post-
Hearing Brief that to find either fraud or inequitable conduct, Alm]ateriality, intent and
>but for= al must be proved by clear and convincing evidence, evidence >which provesin
the mind of the trier of fact an abiding conviction that the truth of [the] factual
contentions [is] highly probable:§ Complaint Counsel-s Post-Hearing Brief, In the Matter
of VISX, Inc., Dkt.. No. 9286 (filed April 7, 1999), p. 9 n.26 (citations omitted) (available

in Commission file).
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After reviewing the evidence, Judge Levin dismissed the fraud and

inequitable conduct claims. As he explained:

The patent grant allows the patentee to exclude competition in
the use of the patented invention, and the absence of clear and
convincing evidence of concealment or omission of the prior
art with intent to deceive necessarily strips complaint charges
of monopolization, attempted monopolization, and unfair
competition of all foundation and support. Absent fraud or
Inequitable conduct, the other elements of the violations
alleged in the complaint are not material under Rule
3.51(c)(1). Since Complaint Counsel have failed to adduce
clear and convincing evidence that prior art was either
withheld or omitted with intent to deceive the PTO, a

Section 5 violation cannot, as a matter of law, be sustained
against VISX on Walker Process or American Cyanamid
grounds. Accordingly, Count 3 of the complaint must be
dismissed.

VISX Initial Decision, p. 145.2

*The Commission subsequently granted Complaint Counsel=s motion to dismiss an appeal
from Judge Levinss Initial Decision. See Order Reopening The Record and Dismissing The
Complaint, In the Matter of VISX, Inc., Dkt. No. 9286 (filed February 9, 2001) (available at
www.ftc.gov/os/caselist/d9286.htm).
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Complaint Counsel will argue that they have not asserted a Walker Process
claim, and that American Cyanamid and VISX are not applicable here. There are,
however, substantial similarities between the claims asserted in American Cyanamid and
VISX and the claims asserted in the Complaint, and all of the policy considerations that
led the Commission and Judge Levin to require Aclear and convincing@ evidence in those
cases apply with equal force here. For example, the alleged wrongdoing in each case was
the failure on the part of the patentee to make certain disclosures in the face of a
purported duty to disclose. In each case, the Commission alleged that, as aresult of its
non-disclosure, the patentee had unfairly acquired market power that it would not have
otherwise held. And in each case, the remedy sought was (and is here) an order barring
the respondent from exercising its right of free access to the courts to enforce its patents.
Since the right to petition the courtsis not just based in the patent laws but aso springs
from the Constitution, it may not lightly be taken away by a court or agency. See
generally CVD, Inc. v. Raytheon Co., 769 F.2d 842, 849 (1st Cir. 1985) (Acourts have
protected the federal interests in patent law enforcement and the free access to the courts
by requiring, in addition to the other necessary elements of an antitrust claim, >clear and
convincing evidence of fraud in asserting or pursuing patent infringement claims.()

A heightened burden of proof is appropriate here not just because of the
nature of the remedy sought. In addition, there are strong public policy considerations
arising from what Complaint Counsel concede is the social importance of standard-setting
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organizations in today:s high-tech economy. The risks associated with participation in
standards-setting must not be so great that innovators are deterred from participating by
fear that a mistake in judgment, or an Aafter-the-fact morphing of avague, loosely defined
policy,@ could lead to forfeiture of valuable intellectual property. Infineon, 318 F.3d at
1102 n.10.

The clear and convincing burden of proof is also appropriate here because
of the nature of the claims asserted and the evidence offered to support those claims. As
athree-judge panel in a Nuclear Regulatory Commission proceeding explained in 1992,
an agency finding of dishonesty or fraud can result in Asevere reputational injury,@ which
supports the utilization of a higher standard of proof. See Inquiry Into Three Mile Island
Unit 2 Leak Rate Data Falsification, 19XX WL 910, *14 (N.R.C. 1992). In addition,
where an agency:s examination of events comes well after the events transpired, and the
resolution of important issues Adepends on strained and faded memories, it would be
unfair to find a person guilty of dishonest or fraudulent conduct on a mere preponderance
of the evidence.( 1d.

In sum, given the conflicting statutory interests involved, given the nature
of the clams alleged and the evidence offered to support and rebut them, and given the
fundamental nature of the rights that would be lost were the remedy sought ever

implemented, it is not just appropriate, but necessary, that Complaint Counsel bear the
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burden of proving the essential elements of their claims, including Amateriality, intent and
>but for -§ by clear and convincing evidence.
1. COMPLAINT COUNSEL HAVE FAILED TO PROVE THE ESSENTIAL
ELEMENT OF THEIR CASE B THAT RAMBUSFAILED TO
DISCLOSE INFORMATION REQUIRED TO BE DISCLOSED BY
JEDEC:S RULES, PRACTICES OR PROCEDURES®

A. Complaint Counsel-s Core Allegation Is That Rambus Failed To
Comply With A JEDEC Disclosure Obligation Imposed Upon It

The central alegation underlying Complaint Counsel=s clamsis that
Rambus violated Acommonly known@ JEDEC rules by failing to disclose to JEDEC:s
members that it had filed, or might in the future file, patent applications that Amight be
involved in JEDEC:s standard-setting work. Complaint, && 21, 24, 47-55, 70-80;
(Complaint Counsel=s (ACCf) Opening, Tr. 8-9).

Judge Timony similarly summarized the allegations in the Complaint in
November 2002:

The Complaint=s core allegation is that, through omissions,

Rambus intentionally misled the members of JEDEC with

regard to the possible scope of Rambuss pending or future
patent applications, in violation of the purported JEDEC

% Thediscussion in this Section I11 corresponds generally to Sections |V and V of
Rambuss Proposed Findings, RPF 108-462.
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patent disclosure policy. Complaint at && 2, 47-55, 70-80.
According to the Complaint, had Rambus made the allegedly
necessary disclosures, JEDEC could have adopted alternative
technol ogies and avoided Rambuss patented technol ogies.
Complaint at && 62, 65, 69. These allegations raise three
fundamental issues: (1) whether the JEDEC disclosure duty is
as broad and comprehensive as alleged in the Complaint; (2)
whether Rambus actually violated any such duty to disclose
imposed by JEDEC rules; and (3) whether the alleged failure
to disclose was material and caused the competitive injury
alleged in the Complaint.

See Opinion Supporting Order Denying Motion by Mitsubishi to Quash or Narrow
Subpoena, filed November 18, 2002, at 4 (emphasis added).

Most recently, in their Opening Statement, Complaint Counsel confirmed
that their claims are fundamentally founded on the allegation that Rambus conceal ed
Ainformation B in violation of JEDEC:s own operating rules and procedures.i (CC:s
Opening, Tr. 9; accord, Tr. 13).

Legaly, if Complaint Counsel cannot prove that Rambus had a duty to
disclose information to JEDEC that it did not disclose, Complaint Counsel=s claims must
fail. See subsectionsB & C below. Factually, thisalso istrue. Indeed, it is undisputed.
As Complaint Counsel=s economic expert conceded, if Rambus did not have a duty to
discloseitsintellectual property (or hoped-for intellectual property) covering a particular
technology, then he could form no opinion that Rambuss failure to make such a
disclosure was exclusionary conduct. RPF 1476-1485; (McAfee, Tr. 7546). Further, if

Rambus had never joined JEDEC, and thus had never had any JEDEC rules imposed on
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it, its failure to disclose could not be exclusionary and no claim could be asserted against
it. 1d.; (McAfee, Tr. 7689).
B. Complaint Counsel Must Prove That Rambus Knowingly And

Intentionally Breached A Duty To Disclose In Order To Mislead

JEDEC

To prevail on their monopolization claim, Complaint Counsel must prove
that Rambus Awillfully acquired or maintained this monopoly power by anticompetitive
conduct.f Concord Boat, 207 F.3d at 1060. That is, Complaint Counsel must prove that
Rambus intentionally engaged in anticompetitive conduct. See, e.g., United States
Football League v. National Football League, 842 F.2d 1335, 1359 (2d Cir. 1988) (AThe
willfulness element certainly requires proof of intent.f). To prevail on their attempted
monopolization claim, Complaint Counsel must prove that Rambus engaged in
exclusionary conduct with Aa specific intent to monopolize.i Spectrum Sports, 506 U.S.
at 456. Importantly, the intent necessary to support either of Complaint Counsel=s claims
B an intent to gain monopoly through anticompetitive conduct B must be distinguished
from an intent to achieve market position through lawful competition:

The Aintent(l to achieve or maintain a monopoly is no more

unlawful than the possession of a monopoly. Indeed, the goal

of any profit-maximizing firm isto obtain a monopoly by

capturing an ever increasing share of the market. Virtualy all

business behavior is designed to enable firmsto raise their

prices above the level that would exist in a perfectly

competitive market. Economic rent B the profit earned in

[946564.1] 19



excess of the return a perfectly competitive market would
yield B provides the incentive for firms to engage in and
assume the risk of business activity. Monopolies achieved
through superior skill are no less intentional than those
achieved by anticompetitive means. . . . so the intent relevant
toa " 2 Sherman Act clam isonly the intent to maintain or
achieve monopoly power by anti-competitive means.

Illinois, ex rel. Burrisv. Panhandle E. Pipe Line Co., 935 F.2d 1469, 1481 (7th Cir. 1991)
(emphasis original).

In this case, therefore, it is not enough for Complaint Counsel to show that
Rambus sought to obtain patents for its inventions that were being incorporated into the
JEDEC standards; as discussed above, the patent laws gave Rambus that right. By the
same token, biting comments about preparing a patent minefield, directing clams at
standards, or hoping that others infringe Rambus patents, absent more, do not show an
anticompetitive intent. See, e.g., Advo, Inc. v. Philadel phia Newspapers, 51 F.3d 1191,
1199 (3d Cir. 1995) (affirming summary judgment on attempted monopolization claim
where plaintiff-s attempt to Acut and pastefl unrelated quotes from defendant-s documents
containing Acolorful, vigorous hyperboleil B including statements that when defendant saw
Athe competition drowning( it would Astick awater hose down their throats)) B failed to
prove specific intent to monopolize); Ocean Sate Physicians Health Plan, Inc. v. Blue
Cross & Blue Shield, 883 F.2d 1101, 1113 (1st Cir. 1989) (evidence of an intent to
Acrush@ a competitor does not show anticompetitive intent). This type of evidence,

without more, simply shows that Rambus sought to gain a competitive advantage through
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lawful means, by ensuring that the inventions disclosed in the original Farmwald-
Horowitz application were properly claimed.

Here, the anticompetitive conduct alleged by Complaint Counsel is that
Rambus intentionally sought to mislead JEDEC. Complaint Counsel must therefore
prove that Rambus intended through its actions or omissions to mislead JEDEC by
knowingly violating a JEDEC disclosure rule. Cf. Pence v. United Sates, 316 U.S. 332,
337 (1942) (for federal common law fraud claim, plaintiff must show that representation
was made with knowledge of itsfalsity and with intent to deceive); MCI Communications
Corp. v. American Tel. & Tel. Co., 708 F.2d 1081, 1129 (7th Cir. 1983) (holding that
representations about product must be Aknowingly false or misleading before it can
amount to an exclusionary practicefl); ILC Peripherals Leasing Corp. v. International
Business Machines Corp., 458 F. Supp. 423, 442 (N.D. Cal. 1978) (granting directed
verdict on monopolization and attempted monopolization claims based on allegedly
misleading statements where there was Anothing knowingly falsefl about the
representations).

However, the record evidence in this case does not prove that Rambus
intentionally misled JEDEC or intentionally violated its rules, but rather demonstrates that
Rambus attempted to discern JEDEC:s rules and to abide by them. Upon joining JEDEC
and thereafter, Rambus sought the advice of its counsel asto how it should conduct itself

at JEDEC. Rambus was advised to avoid any conduct that could be construed as
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indicating that it would not enforce its patents, and it conformed its conduct to that
advice. Further, and most importantly, the evidence at trial confirmed what the Federal
Circuit aso concluded: Rambus did not breach any JEDEC duty to disclose because it
never had any patent or patent application that was required to be disclosed.

C. As A Matter Of Law, Complaint Counsel Must Prove That Rambus

Willfully Violated A JEDEC Rule In Order To Establish An

Antitrust Violation

Although it now appears that Complaint Counsel may concede that, in order
to prevail, they must prove Rambus violated JEDEC disclosure rules B especially since
that is the testimony of their economics expert B statements made by Complaint Counsel
in their opening statement and el sewhere suggest that Complaint Counsel may still hope
to prove an antitrust violation on the basis of conduct that is contrary to the Aspirit@ or
intent of JEDEC:s Aopen standardsf) process. Such an effort to establish an antitrust
violation without showing that Rambus violated a clearly stated duty owed to JEDEC
would necessarily fail as a matter of law, aswell as a matter of fact.

Because of the relative novelty of imposing antitrust liability for
nondisclosure in private standard-setting, there is virtually no case law elucidating
precisely what constitutes anticompetitive conduct in that context. One line of cases
involving the imposition of antitrust liability for nondisclosure springs from the Supreme
Court-s decision in Walker Process. There, the Supreme Court held that the procurement

of a patent by fraud on the Patent Office is anticompetitive conduct that may be the basis
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of an action under Section 2 of the Sherman Act, provided that the other elements of a
Sherman Act claim are present. 1d. 382 U.S. at 177.

Because of the onerous nature of antitrust liability, the federal courts have
held that a showing of nothing less than Acommon law fraud [is] needed to support a
Walker Process []claim,i conduct that Acould aone form the basis of an actionable
wrong.f Nobelpharma AB v. Implant Innovations, 141 F.3d 1059, 1069 (Fed. Cir. 1998)
(quotations omitted); see also C.R. Bard, Inc. v. M3 Sys,, Inc., 157 F.3d 1340, 1364 (Fed.
Cir. 1998) (stating that the Court clarified in Walker Process that Aknowing and willful-
fraud must be shown, and is predicate to potential antitrust violation().

Complaint Counsel have never been able to point to a particular affirmative
misrepresentation of material fact B that is, aknowingly false statement uttered by
Rambus (see, e.g., Summary Decision Opp., p. 3 n. 2 (failling to cite any allegedly false
statements allegedly uttered by Rambus) B and the record evidence reveals none. The
anticompetitive conduct alleged here are instead acts of fraud by nondisclosure. Thus,
while Complaint Counsel repeatedly use peorative terms like Abad faith@ and Adeceptive,(
it is clear that the conduct Complaint Counsel allege was required of Rambus depended
on the rules and policies of JEDEC. Complaint Counsel=s claim would not have been
brought had Rambuss conduct occurred in the context of a different standard setting
organization that concededly had no patent rules or policies of the type they attribute to

JEDEC, and it certainly would not have been brought if Rambus had never joined
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JEDEC. Contrary to Complaint Counsel=s contention, then, Rambuss Aliteral
compliancel with any applicable JEDEC disclosure obligations does preclude a finding
that Rambus defrauded JEDEC members and accordingly does preclude the imposition of
antitrust liability in this case. See generally Nobelpharma AB, 141 F.3d at 1069 (noting
that conduct before the PTO falling short of common law fraud does not warrant the
imposition of antitrust liability).

Complaint Counsel thus must prove by clear and convincing evidence that

Rambus breached a JEDEC imposed duty to disclose and that JEDEC members were

consequently misled.
D. What, If Any, Disclosure Obligations Did JEDEC Impose On
Its Members?
1. Introduction

Asthe following discussion makes plain, the record evidence has
established that JEDEC encouraged, but did not require, the disclosure of Aessential@
patents. The evidence has also established that JEDEC did not require the disclosure of
patent applications or of intentionsto file or amend patent applications.

The evidence also shows that even if, as some witnesses claimed, patent
disclosure was required, it was not required until the time of balloting of a particular
proposal. In addition, all witnesses agreed that any disclosure obligation that existed was

premised upon the Aactual knowledgef of JEDEC participants.
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The evidence also shows that the ultimate goal of the JEDEC patent policy
was that those patents that did affect standards be made available to al potential licensees
on reasonable terms. Indeed, several JEDEC members understood that, aslong asa
company licensed its patents on RAND terms after they issued, there was no need to
disclose anything at all.

Although the substantial weight of the evidence supports these conclusions,
not all of the evidence does. Thereis some contrary evidence, in the form of testimony by
certain interested individuals, as to what the JEDEC policy was. One of the Court:=s
challenges thus will be to decide what weight to give various pieces of evidence. The
legal and common sense principles to be applied in weighing the evidence on these and
other issues are discussed below. That preliminary discussion is followed by a discussion
of the evidence relating to the JEDEC patent policy.

2. Principles That Guide Weighing The Evidence

Rambus has consistently urged this Court, in considering whether JEDEC
members took on some disclosure obligation and, if so, what the metes and bounds of that
disclosure obligation were, to look to contemporaneous evidence B what JEDEC members
said, wrote and did during the time period from early 1992 to mid-1996. For many
reasons, such contemporaneous evidence, rather than retrospective testimony B Athisis
what | recall we did back then@ B has much greater evidentiary value. First, itisless
subject to the vagaries of imperfect memory. Second, it is less subject to being influenced
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by the current state of affairs. Asan example, if JEDEC:s policies or the manner in which
they are described are different today from what they were during the pertinent time
period, it might be difficult to remember clearly what the policies were. Third, the
interests, biases and points of view of many of the witnesses who testified are quite
strong, and particularly with regard to those witnesses, their recent testimony should be
viewed skeptically, especially when it conflicts with contemporaneous evidence. For
these reasons, this Court should give much greater weight to the contemporaneous
evidence than to conflicting oral testimony.

The courts that have considered this same question B how to weigh
contemporaneous evidence against conflicting recent testimony B have reached the same
conclusion that Rambus urges this Court to reach. In fact, courts have frequently
observed that Aas a general rule, oral testimony in conflict with contemporaneous
documentary evidence deserves little weight.) Beddingfield v. Seccy of HHS 50 Fed. Cl.
520, 523 (2001). The rule, sometimes referred to as the AGypsum rule,( is derived from
the Supreme Court=s ruling in United States v. United States Gypsum Co., 333 U.S. 364,
396 (1948). In Gypsum, the Court held that the trial court had committed clear error in
giving weight to after-the-fact oral testimony by the defendants witnesses where such
testimony was in conflict with the contemporaneous documentary evidence. 1d.

The Commission has often relied upon the Gypsumrule. In In the Matter of

Litton Industries, Inc., 82 F.T.C. 793, 1973 FTC LEXIS 83 (1973), for example,
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respondent-s witnesses testified at trial that a company it had acquired faced imminent
bankruptcy at the time of the acquisition. Contemporaneous documents, however,
Areflect[ed] confidence and optimism about [the company:s| future market opportunities
inthe United States. . . .0 1d. at *385. The Commission pointed out that A[i]t is well
established that where such testimony isin conflict with contemporaneous documents, the
testimony is entitled to little weight.§ 1d.; Accord, In the Matter of Polygram Holding,
Inc., 2002 FTC LEXIS 28, 138 (June 20, 2002) (Initial Decision by Judge Timony)
(ALittle weight can be accorded to deposition testimony that conflicts with the
contemporaneous written record.(); In the Matter of the Timken Roller Bearing Company,
58 F.T.C. 98, 1961 FTC LEXIS 354, *18 (1961) (AWhere, as here, oral testimony given
severa years later, is not consistent with contemporaneous written statements, such oral
testimony can be given little weight.().

Thisruleis particularly apropos here, where many of the witnesses who
testified have a strong interest in the outcome. Many witnesses work for companies that
manufacture or use DRAMSs that infringe Rambuss patents. |If this Court wereto find
that Rambuss patents may not be enforced, those companies would realize a substantial
financial windfall. Other witnesses, such as Desi Rhoden, work for entities that are
entirely controlled by DRAM manufacturers or that are committed to developing

technologies that will compete with Rambuss technol ogies.
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For al of these reasons, this Court should give little if any weight to recent
testimony that conflicts with contemporaneous evidence.

3. The Governing Manuals And Policies Did Not Require
Disclosure Of Intellectual Property Interests’

Throughout most of the 1990's, JEDEC was an unincorporated Asubpart@ or
Aactivity@ within the engineering department of a trade association known as the
Electronic Industries Association (AEIA(). RPF 1-2, 108. Thiswas true when Rambus
joined JEDEC, and it continued to be true at the time that Rambus sent its formal
confirmation of withdrawal from JEDEC in June 1996. RPF 108-109. Thus, in looking
for what the governing manuals provided during this pertinent time period, we begin first
with the EIA manuals.

The EIA Legal Guides were published in March 1983 and remained in
effect throughout the pertinent time period. They governed Aall EIA engineering
standardization and related programsi) and were required to be followed by JEDEC
members. (CX 204 at 4). The EIA Legal Guides provide that aAbasic objectivel of EIA

standardization activity is that A[s|tandards are proposed or adopted by EIA without

* This section corresponds generally to Sections1V.B, IV.C, IV.F.1and IV.F.2 of
Rambuss Proposed Findings, RPF 112-84, 204-18.
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regard to whether their proposal or adoption may in any way involve patents on articles,
materials, or processes.i 1d. The EIA Legal Guides do not contain any reference to any
disclosure obligation in connection with a member=s intellectual property interests. RPF
112-115, 129-32.

During the time when Rambus was a JEDEC member, there were three
other EIA manualsin effect, EP-3-F, EP-7-A and EP-7-B. None of these manuals makes
any explicit reference to an obligation on the part of the EIA members or othersto
disclose patents or patent applications. EP-3-F provides ssimply that:

ANo program of standardization shall refer to a product of
which there is aknown patent unless all the technical
information covered by the patent is known to the formulating
committee, subcommittee or working group. The Committee
Chairman must also have received a written expression from
the patent holder that he iswilling to license applicants under
reasonable terms and conditions that are demonstrably free of
any unfair discrimination.g

(CX 203A at 11).
EP-7-A similarly provided:

ANo program of standardization shall refer to a patented item
or process unless all of the technical information covered by
the patent is known to the formulating committee or working
group, and the Committee Chairman has received a written
expression from the patent holder that one of the following
conditions prevails:

() A license shall be made available without
charge to applicants desiring to utilize the patent for the
purpose of implementing the standard; or
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(2) A license should be made available to
applicants under reasonable terms and conditions that are
demonstrably free of any unfair discrimination.{

(IX 54 at 9-10).

The language in these two manual's does not require disclosure of
intellectual property interests by anyone. Instead, it describes the approach to be followed
If the standard is covered by aknown patent. At most, this language can be read to
suggest that disclosure of patentsis encouraged and that, if an essential patent is
disclosed, JEDEC should take steps to ensure that it will be available on RAND terms.
Had the EIA intended to require the disclosure of patents, it is reasonable to assume it
would have said so B it would have used mandatory language B but it did not. Itisalso
reasonable to assume that, if the EIA had intended any disclosure obligation to extend to
patent applications, it would have used those words, rather than referring just to patents.
RPF 133-40. Indeed, the Chairman of the JC 42.3 subcommittee, Gordon Kelley,
testified that he understood throughout the early and mid-1990's that the EIA manuals did
not require the disclosure of patent applications. (Kelley, Tr. 2686-7, 2695-7).

In understanding what ElA-s rules required, it also isinstructive to look at
the American National Standards Institute (AANSI() Patent Policy. ANSI wasand isan
umbrella organization that accredits various standards-setting organizations, including the
EIA. ANSI published AGuidelinesi regarding its Patent Policy. These ANSI Patent

Policy Guidelines were circulated to JC 42 members on at least two separate occasions
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while Rambus was a JEDEC member. RPF 124-26. John Kéelly, ElIA:=s General Counssl,
testified that he caused the ANSI Patent Policy Guidelinesto be circulated to JEDEC 42.3
membersin 1994 because he Athought they provided insight into the proper interpretation
of the EIA and JEDEC patent policy.0 (Kelly, Tr. 1950). He also testified that the ANSI
Patent Policy encourages, but does not require, the disclosure of any intellectual property
interests (Kelly, Tr. 1961), and that the ANSI Patent Policy does not require the
disclosure of patent applications (Kelly, Tr. 1958; 2074).

The ANSI Patent Policy was officially adopted by the EIA at |east as early
as 1995, when the EIA Manual EP-7-B was published. Thus, during the latter part of
Rambuss tenure as a JEDEC member, the ANSI policy explicitly governed at JEDEC
meetings because it was formally adopted by EIA, and EIA:s policies controlled the
conduct of JEDEC meetings. RPF 206-07.

The evidence also shows that the EIA explicitly informed the Federal Trade
Commission that it Aendorse[d] and follow[ed]@ the ANSI Patent Policy. (RX 616 at 2;
669 at 2-3). In January 1996, the EIA wrote to the Federal Trade Commission in
connection with the Dell case and stated that it Aendorse[d] and follow[ed] the ANSI
intellectual property rights (IPR) policy asit relatesto essential patents.; The letter went
on to state that, consistent with the ANSI Patent Policy, AEIA and TIA encourage the
early, voluntary disclosure of patents that relate to the standardsin work.0 1d. The EIA
did not state that it or ANSI required the disclosure of patents and did not state that it had
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any disclosure requirement or expectation with respect to patent applications. (RX 669 at
2-3).

The ElA=s January 1996 letter to the FTC was submitted on behalf of the
EIA and its unincorporated divisions and departments, including JEDEC. RPF 149. The
letter was approved by and signed on behalf of Mr. John Kelly, the EIA General Counsel,
aswell as on behalf of Mr. Dan Bart, Vice President for Standards and Technology for
EIA and TIA=s outside counsel. RPF 150.

The FTC clearly understood that the EIA/JEDEC patent policy, asit existed
in early 1996, did not require the disclosure of intellectual property. In July of that year,
FTC Secretary Donald Clark responded to ElA:s January 1996 letter and wrote that:

AEIA and TIA, following ANSI procedures, encourage the

early, voluntary disclosure of patents, but do not require a

certification by participating companies regarding a

potentially conflicting patent interest.i
(RX 740 at 1).

The words used by the EIA=s top legal officer and its Vice President in
charge of standards, and the words used by FTC Secretary Clark, were clear and
unambiguous. AVoluntary@ does not mean Arequired.i; It means, as Webster-s Third New

International Dictionary tells us, an act Aperformed, made, or given of oness own free

will§ as well as an act performed Awithout any present legal obligation to do the thing
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done or any such obligation that can accrue from the existing state of affairs. . . .0
Webster=s Third New International Dictionary Unabridged (1986), p. 2564.°

No further evidence should be necessary to establish that, when Rambus
was a JEDEC member, the disclosure of patents was encouraged, but not required, that it
was voluntary, not mandatory, and that it was limited to patents, not patent applications.
RPF 128-56, 205-17. Thereis, however, more such evidence. We need only look to the
July 10, 1996 memorandum from JEDEC Secretary Kenneth McGhee, which was sent to
al AJEDEC Council Members and Alternatesi in regard to the FTC:=s Final Consent Order
in the Dell case. In that memorandum, which was dated the same day as FTC Secretary
Clark=s |etter to the EIA, Secretary McGhee stated that:

AANSI and EIA do however, encourage early, voluntary
disclosure of any known essential patents.(

(RX 742 at 1).

> The EIA had selected Webster=s Third New International Dictionary asits official
reference guide in 1990. (JX 54 at 3).
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Complaint Counsel have in the past pointed to the JEDEC manuals, rather
than the EIA manuals, in the hope of finding some contemporaneous written evidence to
support their position that disclosure was mandatory. JEDEC Manua 21-H, which wasin
effect when Rambus joined JEDEC in 1992, provides no support for Complaint Counsel=s
position. It provides only that AJEDEC standards are adopted without regard to whether
or not their adoption may involve patents on articles, materials or processes.i (CX 205A).

The 21-H manual makes no other reference to intellectual property.® RPF 160-61.

The only contemporaneous documentary evidence from JEDEC to which
Complaint Counsel can point is JEDEC manual 21-1, which bears an October 1993
publication date. In language that Complaint Counsel have cited repeatedly, manual 21-I
refersto an obligation on the part of committee chairpersonsto Acall attention to the
obligation of all participants to inform the meeting of any knowledge they may have of
any patents, or pending patents, that might be involved in the work they are undertaking.(

(CX 208 at 19). Although thislanguage appearsto conflict with the language in the

6 Similarly, when Rambus filled out an application to join JEDEC, that application form
said nothing about intellectual property or about its disclosure by or to JEDEC members.
(CX 601).
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governing EIA manuals, with the 1996 correspondence exchanged by the EIA and FTC,
and with Secretary M cGheess July 1996 explanation of the JEDEC patent policy, this
apparent conflict is readily reconciled.

It is undisputed that JEDEC Manual 21-1 was not effective until and unless
it was approved by ElA:s Engineering Department Executive Council (AEDECH). As
John Kelly, ElIA:s General Counsel, testified:

AQ. The JEDEC manual 21-I, it needed afina stamp of
approva from EDEC, correct?

A. | believe at the time that was correct, yes, sir, in 1993.0
(Kelly, Tr. 2105). Mr. Kelly also testified that he did not know one way or the other if
manual 21-1 had ever received the necessary EDEC approval and that he had not
intended, in response to questions from Complaint Counsel, to testify that 21-1 had been
approved by EDEC. Id.

It was Complaint Counsel=s burden to prove that manual 21-1 wasin effect

during the time that Rambus was a JEDEC member. 16 C.F.R. ¢ 3.43(a). Complaint

Counsel made no effort to do so. No witness testified that the 21-1 manual was approved
by EDEC, and no documentary evidence was submitted to show that such approval was
obtained. Although Mr. Kelly testified that he had access to EDEC:s minutes, Complaint

Counsel chose not to call himin their rebuttal case to testify on thisissue. Complaint
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Counsel thus did not meet their burden to show the 21-1 manual, or the language upon

which they repeatedly rely, was ever in effect. RPF 163-70.
Subsequent events make clear that manual 21-1 was, in fact, never in effect.

For instance, both Mr. Kelly=s January 1996 letter to the FTC and Secretary McGheess
July 1996 memorandum to JEDEC Council members describe the EIA patent policies as
encouraging the voluntary disclosure of patents, rather than requiring the mandatory
disclosure of patents and patent applications. These statements can be reconciled with
Complaint Counselzsinterpretation of manual 21-1 only if that manual was not in effect as
of 1996. See also RPF 163-75.

4, The Contemporaneous JEDEC Ballots Encouraged, But Did
Not Require, Disclosure By Members Of Relevant Patents ’

Another source of contemporaneous evidence regarding JEDEC:s patent
policy isthe language contained in ballots that were used in the pertinent time period.
The ballots contained the phrase Alf anyone receiving this ballot is aware of patents
involving this ballot, please alert the committee accordingly during your voting response.i

(CX 252A at 2). Thislanguage talks about patents, not patent applications. It isframed

in the form of arequest, which is completely consistent with the evidence that disclosure

’ This section correspondsto RPF 182-85.
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was encouraged and voluntary, not required and mandatory. Moreover, when this
language was first added to the ballots in 1989, there was adiscussion in a JEDEC
meeting of the purpose of the new ballot language. That discussion isreflected in the
JC 42.1 minutes for the meeting held on September 13, 1989. The minutes state:

ACouncil discussed patent issue at their June meeting at the

request of JC-42.3. The result was not to change EIA legal

requirements as outlined in document EP-7, but to add some

wording on JEDEC ballot voting sheets about informing the

Committee if any patent covers the balloted material.

TI was concerned that Committee members could be held

liable if they didn=t inform Committee members correctly on

patent matters. Committee responded that the question was

added on ballot voting sheets for information only and was

not going to be checked to see who said what.@
(CX 3at 6). Thisdiscussioniswholly consistent with an interpretation that the language
on the ballot was intended to encourage but not require the disclosure of patents.’

JEDEC Chairman of the Board Desi Rhoden testified to the contrary.

(Rhoden, Tr. 582). Hetestified that he interprets the ballot |language that says, APlease

® It is also useful to note that, while the ballot form uses the word Amandatory( to refer to
other information that was sought by the ballot, it does not use that term, or anything like that
term, when it refers to patent-related information. (CX 252A).
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alert the Committeef to mean that a member Amust@ alert the Committee. Rhodernrs
interpretation is a strained construction of the language itself. When considered in light
of the JEDEC meeting minutes quoted above, the testimony stretches the language past
the breaking point. It issimply not credible to read the meeting minutes or the ballot
language itself as consistent with a mandatory duty of disclosure.
5. There Is Other Contemporaneous Written Evidence To
Support The Conclusion That JEDEC Encouraged But Did
Not Require The Disclosure Of Patents And That Its
Members Had No Expectation Regarding The Disclosure Of
Patent Applications’
In March 1994, after manual 21-1 had been published, JEDEC Secretary
Ken McGhee sent a memorandum to JC 42 Chairman Jim Townsend that stated that
JEDEC:sAlegal counsel@l had said that Ahe didn-t think it was a good idea to require people
at JEDEC standards meetings to sign a document assuring anything about their company-s
patent rights. . . .0 (RX 486 at 1). Secretary McGheess memorandum communicates the
various reasons that legal counsel had given to Mr. McGhee asto why JEDEC
representatives should not be required to sign an assurance regarding their company:s

patent rights:

A(1) Itwould have achilling effect at future meeting.
(2) The general assurance wouldn-t be worth that much anyway.

® This section corresponds generally to RPF 186-98.
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(3) It needsto comefrom aVP or higher within the company B
engineers cant sign such documents.
(4) 1t would need to be done at each meeting slowing down the
business at hand.@
Id. This memorandum suggests that, even after the publication of manual 21-1, it was
quite clear to the EIA counsel and to Secretary McGhee that neither EIA nor JEDEC had
Imposed a mandatory disclosure obligation on its members. If, for example, asking a
JEDEC representative to sign a statement regarding patent rights would have aAchilling
effect,§ how can it be possible that each representative was already under an obligation to
disclose patents or patent applications or risk forfeiting those rights?'
Although not contemporaneous with Rambus:s membership in JEDEC,
Secretary McGhee reaffirmed these views in February 2000, when he informed JEDEC
42.4 members that A[t]he JEDEC patent policy concerns items that are known to be
patented that are included in JEDEC Standards. Disclosure of patentsisavery big issue
for Committee members and cannot be required of members at meetings.l (RX 1582
at 1). McGheess e-mail went on to state that a company that had disclosed a patent
application had gone Aone step beyondi the patent policy. 1d. Similarly, the February

2000 JEDEC Board of Directors meeting minutes state that disclosure of patent

applications is Anot required under JEDEC bylaws.it RPF 233-38I; (RX 1570 at 13).

19 McGheess March 1994 memorandum also makes plain that the mere presence or
silence of JEDEC members at a meeting could not constitute an assurance about the existence or
non-existence of a company:-s patents, because any such rule or expectation would have had the
same Achilling effectithat Secretary McGhee and JEDEC:s legal counsel had described.
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These statements make plain that patents, not applications, are the subject of JEDEC:s
patent policy, and that disclosure was voluntary, not mandatory.
6. The Conduct Of JEDEC Members During Rambuss Tenure
Further Reinforces The Conclusion That JEDEC:s Policy Did
Not Require The Disclosure Of Patent Applications, Or Even
Of Patents™
The conduct of JEDEC and its members during the time that Rambus was
attending JEDEC meetings a so sheds light on JEDEC:s patent policy and further
reinforces the conclusion that there was no obligation to disclose patent applications and
that the disclosure of patents was encouraged and voluntary, not required and mandatory.
As an example, IBM:=s JEDEC representative, who also happened to chair
the JC 42.3 subcommittee and the JEDEC Council, informed JEDEC members on several
occasions that IBM would not disclose its intellectual property, and in particular its patent
applications, at JEDEC meetings. (JX 15at 6; RX 420 at 1; JX 18 at 8; JX 19; Kéelley, Tr.
2715-16); RPF 197. Hewlett-Packard publicly announced that it was taking the same

position. (Wiggers, Tr. 10593). Thereis no evidence that anyone objected to these

statements or that IBM or Hewlett-Packard were in any way sanctioned for these

! Thissection corresponds generally to RPF 199-203 and 239-73.
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positions. Instead, the position was accepted, presumably because it was consistent with
JEDEC:s rules and with the expectations of JEDEC members.

In this same vein, on two occasions in 1992 and 1995, Rambus declined to
comment at a JEDEC meeting when asked about its intellectual property. On neither
occasion did JEDEC |eaders, staff or members inform Rambus that disclosure was
mandatory, rather than voluntary, or that the fact that it had declined to comment was a
violation of JEDEC rules, policies or practices. RPF 198.

Finaly, thereis evidence that numerous patents and patent applications
relating to JEDEC standards were not disclosed to JEDEC, even when named inventors
were in the room when the proposed standard was being discussed. RPF 239-73.
Although one might explain afew instances of non-disclosure as the result of
Inadvertence, or perhaps even as the result of a deliberate desire to evade JEDEC policy,
the extent of such non-disclosures as revealed by the record evidence does not lend itself
to such explanations. It is consistent only with the conclusion that J